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thereof. Accor %5 to the nnodl of i tice
the foregoing number of ma, n

Tstrates
county may be increased E noE more than two,
or such increased numEef‘%a o Eocroaaod.
EE order f the circult court on on,

“heari n not less than
rga EIic_Fxflgo? The salarles of magiatratoa

1 be paid from the source or sources pre-
scribed by law. (Emphasis ours),

Article V, Section 19, Constitution of Missourl, 1945, pro-
vides for division of counties having more than one maglstrate
into dlstricts:

"Magistrate districts--jurisdiction of district
magistrates--organized maglstrate courts.,=-

After each census of the United States the '
boards of election commissioners, or if none,

the county courts, -hall divide counties hav

moro than one istrate InEo HiaErIcﬁa 0. c act

rritor neary
E ng_EI_Euaa be, éEEh of wﬁic one . magls-
rate s octad. Each of such magistrates
shall havo Jurisdiction coextensive with the county,
and the magistrates may organize into a court oﬁ
courts with divisions." (Emphasis ours).

Section 18 of Article V is implemented by legislative enact-
ment of Section [82,010(3) as follows:

"According to the needs of Jjustice, the foregoing
numnber of magistrates in any county may be in~
creased by not more than two, or such increased
number may be decreased, by order of the circuit
court, on petition of five hundred qualified

voters of the county, and after hearing on public
notice to be published in some newspaper of general
circulation in the county once each week for three
consecutive weeks immediately preceding sald hearing.
No petition for additional maglstrate shall be
granted unless the circult court finds from the
evidence heard that the administration of justice
requires that the number of magistrates be in~
creased, and that the need for additional magis-
trate or magistrates 1s not temporary but appears
to the circuit court that a permanent need exists.,
Such additional magistrates shall be appointed.
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by the governor when authorized by proper
order of the circult court certified to
him, and such appointee shall hold office
until the next general electlon at whilch
election a successor shall be elected to
hold office for the unexpired term or full
term as the case may be, said terms to be
identical with that of other magistrates.,”

Section 19, Article V, has been lmplemented by leglslative
enactunent of Section §82.040(3) as follows:

"When the number of maglstrates in any county
has been increased or decreased by order of

the circult court as provided by law, the

board or boards of election commissioners,

or if none, the county court, shall within
slxty days thereafter redistrict sald county into
districts of compact and contiguous territory,
as nearly equal In population as may be, in

each of which one magistrate will be elected.
Such districts may be altered after each United
States decennial census as the administration
of justice requires." (Emphasis ours).

Jackson County is to be divided into seven magistrate districis.
Both the Constitution and statutes require such magistrate districts
be of compact and contiguous territory, as nearly equal in popula=-
tion as may be., It 1s proposed to divide Jackson County into seven
districts with the following respective population in each district:

Number one » 59’ 330 .

Numb&l‘ ‘bHO » 8 0590 .

Number three, 99,476.

Number four, 87,961.

Number five, 87,468.

Districts 6 and 7 having a combined population
of 98,210,

If we assume an equal division of population between Dis-
tricts 6 and 7, each will have a population of 49,105, The
question arises: Are these districts as near equal in population
as may be., If all the districts were of precisely equal popula=-
tion, the total population of 541,035 divided by seven, equals
approximately 77,291 people for each district. It 1s of course
impractical to make such a precisely equal distribution of popula-
tion, and such precise equality of distribution was not contemplated
by the Constitution and statutes. An examination of the comparative
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populations of the proposed districts discloses that District
Number 3 will contaln a population greater than the combined
population of both Districts 6 and 7, and that assuming Districts

6 and 7 to be equal in population, one, or either of such districts,
will contain only 64% of the number of people that would be in

each district, if there were a precisely equal distribution of

the population of Jackson County. The Supreme Court of Missouri

in State ex rel., Barrett v. Hitchcock, 241 Mo. 433,457, 146 S.wW.

L0, declares redistricting to be a legislative matter:

"That the districting of the State into legis~-
lative, senatorial, congressiocnal and judicial
districts 1s the exerclise of legislative authority,
cannot be successafully questioned, All of the
authorities so hold, and 1t has been the uniform
practice in this and all other states, in so far
as I have been able to ascertain; # # #,"

The ability and authority of a legislative body to exercise its
own judgment and discretion constitutes the essence, and distinctive
character of a legislative body. Whether such legislative discre-
tion can be reviewed by the Courts was decided in the Hitchcock
Case, supra., In that case there was an attempt to mandamus the
Circult Judges of St. Louls to compel them to redistrict St. Louls
into six senatorial districts of compact and contiguous territory,
and of population as nearly equal as may be., The Court denied the
Writ on two grounds, one, that the Judges were acting in a legis-
lative capacity and thus were not subject to mandamus, and further,
that a previous apportionment of the entire state into senatorial
districts, was unconstitutional, null and void., Woodson, J., in
discussing the discretion of any particular leglislative body in
redistricting stated l.c. L474:

"# # % I use the words 'limited discretion,!'
for the reason that the Constitution in
express terms limits the discretion, by
providing that the Leglslature shall apportion
the State into districts, but in doing so it
shall make each district as nearly equal in
pogulation &2.&5& be, and that when a dlstrict
is to be composed of more than two counties,
they shall be as compact as may be convenlent.

"The words italicized show conclusively that
it was not the intention of the framers of the
Constitution to confer upon the Legislature
the unlimited power and discretion to form the
districts in such shapes and dimensions as it
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might, in 1ts own opinion, deem proper, nor

to glve to each a population which it deemed
best., Had the framers of the Constitution
intended that the Legislature should apportion
the State into districts according to its own
free and untrammeled will, then they would not
have used the words of restriction before men-
tioned, This is too plain for argument., There=-
fore, having seen that the authority and dliscre-
tion of the Legislature 1s thus limited, it would
be error to treat the proposition upon the theory
that the Leglslature had unlimited discretion in
the matter; # # #" (Emphasis theirs).

In the Hitechcock Case the largest senatorial district proposed was
to contain a vopulation of 116,307, while the smallest senatorial
district proposed was to contain 63,853 popula tion, leaving a
difference of some 52,534 in population between the largest and
smallest districts. It should be noticed that these figures are
roughly comparable to the population of the largest and smallest
maglstrate districts proposed. The Court invalidated the entire
act of apportionment in the Hitchcock Case saying, l.c. 501:

"This one defect is sufficient to invalidate
the entire act of apportionment; but we are
not called upon to rest this opinion upon

a single defect, for the record discloses
the fact that the Leglslature, as previously
pointed out, grossly abused its discretion
in the same manner as to :everal other dis-
tricts, especially regarding the varlation
between the population 2_1‘ ___Eﬁo largest and
the smallest EESE;IOE!} also in falllng to
observe the constitutlonal requirements re-

arding the compactness of the districts."
%Emphaaia ours).

Thus it would appear by analogy with the Hitchcock Case,
that it would be an abuse of discretion to have such a great
variance in population of the maglstrate districts.

Your second question inquires whether the redistricting must
be done within sixty days after the order of the Court, as required
by Section };82.040. In State ex rel. v. Holmes, 253 S.W. (2d) K02,
the Supreme Court of Missouri in declaring that the time limitations
in the School District Reorganization Act were directory, instead of
mandatory stated, l.c. LO4:
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"In determining whether either of the pro-
visions of the schedule with which each relator
falled to comply is mandatory or directory, the
"1"prime cbject is to ascertain the legislative
intention as disclosed by all the terms and
provisicns of the act in relation to the subject
of leglslatlion and the general object intended
to be accomplished. Generally speaking, those
provisions which do not relate to the essence of
the thing to be done and as to whlch compllance
is a matter of convenience rather than substance
are directory, while the provisions which re-
late to the essence of the thing to be done,
that 1s, to matters of substance, are mandatory."
25 R.C.L. Sec. 1l pp. 766, 767.' State ex rel.
Eills v, Brown, 326 Mo. 627’ 33 SeWe 2d 10].[,’
107.

'As a general rule, a statute which regulates
the manner in which public officials shall
exercise the power vested in them will be
construed as directory rather than mandatary,
especially where such regulation pertains to
uniformity, order and convenience, and nelther
public nor private rights will be injured or
impaired thereby. If the statute 1s negative
in form, or if nothing is stated regarding the
consequence or effect of non-compliance, the
indication is all the stronger that it should
not be considered mandatory.' Crawford's
Statutory Construction, 1lst Ed., 1940, Sec.
266, pp. 529, 530. See also State ex inf. Mc=-
Allister ex rel. Lincoln v, Bird, 295 Mo. 34,

351-352’ 2“1" SeWe 938] 939.

'For the reason that individuals or the publiec
should not be made to suffer for the dereliction
of public officers, provisions regulating the
duties of public officers and specifying the
time for thelr performance are in that regard
generally directory. A statute specifying a
time within which a public officer is to perform
an official act regarding the rights and duties
of others is directory unless the nature of the
act to be performed, or the phraseology of the
statute, 1s such that the designation of time
must be considered a limitation of the power of
the officer.' 3 Sutherland, Statutory Construction,

-7-
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3rd Ed., 1943, p. 102, See also St. Louls County
Court v. Sparks, 10 Mo. 117; State ex inf. Gentry
v. Lamar, 316 Mo. 721, 725, 291 S.W. 457, L4,58;
State ex rel. Acom v, Hamlet, Mo. Sup. 250

S.W. 24 495."

As the sixty-day time limitation does not relate to the essence
of the redistricting, and nothing is stated regarding the conse~-
quence, or effect, of non-compliance, it is our opinion that the
portion of Section 482.040 requiring redistricting within sixty
days after the order of the Circult Court 1s directory, rather than
mandatory.

CONCLUSION

It is therefore the opinion of this office that, counties
having more than one maglstrate judge are to be divided into dis-
tricts as equal in population as may be determined by the body
authorized to make such division, but that the discretion of such
body is limited, and subject to review by the Courts. It is the
opinion of this office that the division of Jackson County into
maglstrate districts, the smallest district having a population
of 49,105, and the largest county having a population of 99,476
would be such gross inequality of distribution of population as to
constitute an abuse of discretion of the body(ies) making such
division. That portion of Section 482.040, RSHo 1949, requiring
redistricting of a county into magistrate districts to be done
within sixty days after order of the Circuit Court is directosy.

The foregoing opinion, which I hereby approve, was prepared by
my Assistant, Mr, Paul lMcGhee.

Yours very truly,

JOHN M. DALTON
Attorney General
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